The"Primary Business"conundrum;
State of Restricted Gaming Laws in Nevada
By Sean Higgins
For most of the enumerated businesses, the statutory language is

Unlike most states around the

country that limit gaming to
casinos, lotteries, or some
combination thereof, Nevada

has long allowed "restricted"
gaming in smaller businesses
throughout the state. Over the
years,the types of businesses
where gaming has been
permitted have changed
somewhat, but today there
are five types of

straightforward and easily applied when an applicant appears before gaming
regulators. The Regulations of the Nevada Gaming Commission ("NGC
Reg."), define each of the businesses with the exception of a tavern.^
Moreover, these businesses also pass the visual test. Meaning, "I know what it
is when I see it." Additionally, the Gaming Control Board and the Nevada
Gaming Commission review the factors in NGC Reg. 3.105(2)(a)-(g), when
licensing all restricted establishments. The licensing of these defined
businesses types has changed very little over the years and the statutes,
regulations and ordinances dealing with these businesses have remained
relatively unchanged for over 15 years.
Unfortunately, the same may not be said about the licensure and regulation of

taverns. It is generally agreed that a "tavern" is an establishment at which
alcohol is sold by the drink to the general public. Beyond that, there has been
great debate as to what constitutes a tavern for purposes of obtaining a

establishments which are

recognized: taverns, grocery
stores, convenience stores,
SLOT

drug stores & liquor stores.

MACHINES

^NRS 463.0189 defines a
restricted location as follows:
'"Restricted license' or

'restricted operation' means a
state gaming license for, or an

operation consisting of, not
more than 15 slot machines

and no other game or gaming
device, race book or sports
pool at an establishment in
which the operation of slot
machines is incidental to

the primary business
of the establishment."
(Emphasis added)

restricted gaming license. The seminal questions are (i) what is a "primary
business," and (ii) what does it mean for gaming to be "incidental" to that
primary business. The NGC Reg. 3.015(2) factors are considered during an
applicant's initial licensing process before the Gaming Control Board and
therefore may not always be an accurate method of determining what an
establishment's primaiy business is or if gaming is incidental to that primary
business. The past several years have seen a litany of revisions to: (i) the
Nevada Gaming Commission Regulations; (ii) local ordinances dealing with
taverns; and (iii) the Nevada Revised Statutes. These multiple amendments
have tried to answer these questions. Many would argue that these attempts
have by and large failed to provide any clarity to the two questions above.
The reason for this heightened interest in defining a tavern is the
proliferation, real or imagined, of the slot parlor, or slot arcade, model.
While some variation of these businesses have been in operation since the
1990's, it was not until after the 2006 passage of the Nevada Clean Indoor
Air Act that these businesses became the favored model in the tavern market.

There were 18 of these types of businesses in operation in 2006 and by
2014 there were 101.^
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